Taxpayer’s Right to Take Part in the Hearing of a Witness – Overview of Legislation in the EU Member States
Sabou Case
The case of a former professional football player was referred to the Supreme Administrative Court in November 2011. The tax administration made an additional tax assessment of his personal income tax. One of the reasons for the additional tax assessment was the fact that the taxpayer failed to prove provision of services whose value he deducted from the tax base. These services were to consist in negotiations of the taxpayer’s representative with professional clubs for the purpose of arrangement of a contract of the taxpayer in those clubs. According to the taxpayer’s statement, his representative conducted negotiations with such clubs as Olympique Marseille, AS Monaco, FC Toulouse, FC Barcelona and Manchester United. 

The Czech tax administrator asked, by way of an international request filed within the meaning of the Act
 and Directive 77/799/EEC, the competent foreign tax administrators to check the taxpayer’s statements. In its requests the Czech tax administrator always asked whether there were any negotiations concerning the claimant’s contract with football clubs in 2004, who took part in these negotiations for the football club and who took part therein on behalf of the claimant, where and when the negotiations took place, whether any written deliverables were drawn up with regard to the negotiations (if yes, the tax administrator asked for the sending thereof), and also an examination was required whether the persons identified by the claimant were really agents of the football club in question or not. The requests were filed and the answers were intermediated by foreign tax administrations in the regime of the Act no. 253/2000 Coll., Directive 77/799/EHS and the international double taxation treaties made with individual countries. 

It was concluded from the answers that none of those clubs knew the claimant or the persons who allegedly were to conduct, according to the claimant, negotiations about his transfer. In particular, e.g. according to the data of the British tax administration, Mr. David Gill, Executive Chairman of the Manchester United football club, did not know the claimant, he never conducted negotiations about his transfer with him or with his agent Votavová. The persons referred to as Michael Grant and David Bokros were not and had never been representatives of the Manchester United football club. In a similar way, according to investigations made by the French tax administrator, SASP Toulouse Football Club did not register any contacts with the claimant in the concerned period or with his agent, Miss Michaela Votavová; Mr. Grant and Mr. Bokros referred to by the claimant were unknown to the Toulouse football club. Comparable conclusions were found by tax authorities also in relation to the Barcelona football club and the Olympique Marseille football club. 

The taxpayer objected that the tax administrator obtained its information from foreign tax administrations in an illegal way. The claimant said that he should have been consulted before the sending of the requests, or he should have had a possibility of further development of the questions asked to foreign tax administrations. The taxpayer further objected that he had the right to take part in the hearing of witnesses, as this right is guaranteed to him by Czech law
. 

The Supreme Administrative Court has found out that the interpretation of the EU law in the matter is not unambiguous, namely the interpretation of Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent authorities of the Member States in the field of direct taxation. Therefore it has interrupted the proceedings through a resolution and referred the following questions to the Court of Justice of the European Union: 

(a) 
Does it imply from the EU law that the taxpayer has the right to be informed about the tax administration’s decision to file a request for provision of data according to Council Directive 77/799/EEC? Does the taxpayer have the right to take part in formulation of the request addressed to the Member State enquired? If such rights do not imply for the taxpayer from the EU law, is it possible for him to have such rights on the basis of national laws? 

(b) 
Does the taxpayer have the right to take part in the hearing of witnesses in the Member State enquired in course of the processing of the request for data provision according to Council Directive 77/799/EEC? Is the enquired Member State obliged to inform the taxpayer in advance about who is to perform the hearing if it is asked by the enquiring Member State to do so? 

(c) 
Is the tax administration in the enquired Member State during provision of the data according to Council Directive 77/799/EEC obliged to observe any minimum content of the answers so that it can be clear from what resources and in what way the enquired tax administration arrived to the information provided? Can the taxpayer challenge the correctness of the information provided in this way e.g. for the reason of procedural defects of the proceedings in the enquired Member State which preceded the provision of the information? Or will there be applied the principle of mutual trust and cooperation, according to which it is not possible to challenge the information provided by the enquired tax administration? 

The Court of Justice of the European Union answered these preliminary questions through its judgement of 22 October 2013 in the case C-276/12, Jiří Sabou v. Financial Directorate for the Capital City of Prague as follows: 

1. 
The EU law, especially as implies from Council Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent authorities of the Member States in the field of direct taxation and taxation of insurance premiums, as amended by Council Directive 2006/98/EC of 20 November 2006, and from the basic right to be heard, must be interpreted in the meaning that it does not grant to the taxpayer of the Member State any right to be informed about the request of that Member State for assistance addressed to another Member State, among other things for the purpose of verification of the data provided by this taxpayer within the framework of his income tax return, or any right to take part in formulation of the request addressed to the enquired Member State or any right to take part in the hearing of witnesses carried out by the latter Member State. 

2. 
Directive 77/799, as amended by the Directive 2006/98, does not deal with the conditions under which the taxpayer can challenge the correctness of the information provided by the enquired Member State and does not specify any special requirements for the contents of the information provided. 

In the subsequent judgement
, whereby the action of the taxpayer against the decision about the additional tax assessment was rejected, the Supreme Administrative Court stated, among other things, the following conclusions: 

- 
The tax administrator of the enquired Member State shall be governed, while performing its activities, by its own procedural rules, not by the standards of Czech law (Point 35 of the Judgement of the Court of Justice in the Sabou case). It is not possible to require the foreign tax administration to act according to procedural standards of Czech tax proceedings, i.e. to e.g. perform the hearing of a witness always at presence of the Czech taxpayer. 

- 
At the same time it applies, however, that the exposure of a witness to questions asked by the taxpayer increases the persuasive power and the information value, and therefore also the credibility of the witness’s statement. 

- 
The requirements of a proper tax procedure according to Czech law require the tax administrator to try to enable the Czech taxpayer to take part in the hearing of the witness by an administrative body of the enquired Member State. Given the non-existence of any international or European regime harmonising the cross-border execution of evidence in tax proceedings, nothing more can be required from the Czech tax administrator. 

- 
Therefore, if the Czech tax administrator requires the hearing of a witness according to the Directive 77/799, it should principally ask the foreign administration body to enable participation of the Czech taxpayer in the hearing of the witness in accordance with the laws of the enquired Member State. Of course, all of this is subject to the condition that such a procedure is at all possible according to the laws of the enquired Member State. 

- 
If the foreign law enables participation of the taxpayer in the hearing of the witness, the Czech tax administrator will notify the taxpayer of the place and time of carrying out of the hearing, in the follow-up to the announcement of the administration body of the enquired Member State. 

- 
The costs connected with the travel abroad, or the costs of interpreter’s services and representation in the enquired Member State, shall be borne in full by the Czech taxpayer (cf.  Section § 76(3) of the Tax Code accordingly), unless the laws of the enquired Member State specify otherwise. 

- 
If the enquired Member State refused participation of the Czech taxpayer in the hearing of a witness, referring to its national regulations, the tax administrator can use the information concerning the hearing of that person as evidence. 

- 
The taxpayer must always have a possibility of stating an opinion on such evidence and suggesting other possible evidence. 

- 
In any case it applies that the tax administrator must take a careful approach to any deed evidencing the hearing of a witness in a foreign country carried out without participation of the Czech taxpayer in such hearing. The fact is that the non-participation of the Czech taxpayer in the hearing of a witness in a foreign country, although in accordance with procedural law of the enquired Member State, affects the evidence value of the information acquired this way. The tax administrator shall adapt its approach within the framework of the principle of free evaluation of evidence to such a situation. 

Taxpayers’ right to take part in the hearing of a witness in other countries 
For tax advisers who are obliged, in virtue of law, to defend the rights and authorised interests of their clients it is therefore important to know whether and in what way the taxpayers’ right to take part in the hearing of a witness in their matter is regulated in individual countries of the EU or out of the EU. That is why the Secretary of the Chamber of Tax Advisers addressed his colleagues with the following question: 

“Does the procedural regulation governing tax administration in your country make it possible for the taxpayer or their representative (attorney or tax adviser) to be present at the hearing of a witness performed by the tax administration within the framework of the inspection procedure?” 

From the answers received we provide the following summary: 

BELGIUM 
According to article 325 of the Belgian Tax Code, the tax authority is obliged to inform the taxpayer on the carrying out of the hearing. The taxpayer has the right to take part in the hearing and even to ask his remarks to be (also) written in the official report of the hearing of the witness. 
CANADA 
Tax authorities are authorised to conduct investigation without the taxpayer’s participation, including the hearing of a witness. Nevertheless, if the hearing of the witness is carried out without the taxpayer’s participation, it cannot be used as evidence. In order that the hearing of the witness can become evidence, it is necessary that the taxpayer can ask questions, e.g. cross confrontation in the subsequent proceedings during such hearing. 

CZECH REPUBLIK

The taxpayer has the right to be present at the hearing of a witness and to ask them questions within the framework of the evidencing of the taxpayer’s rights and obligations. The tax administrator shall notify the taxpayer of execution of the hearing of a witness in time, unless there is a danger of delay.

In the notification of execution of the hearing of a witness addressed to the taxpayer, the tax administrator shall state the identification of the matter in which the witness is to testify, and identification of the witness, unless there is a danger of frustration of the purpose of their testimony.

GERMANY 

Tax advisers can take part in the tax assessment and tax inspection procedures. From the answer received it is unfortunately not clear whether the taxpayer has the right to take part in the hearing of a witness and ask them questions or not. 

LUXEMBOURG 
In the course of tax inspection procedures it is possible to carry out hearing of witnesses without the taxpayer’s participation. In the case of the hearing of a witness within the framework of the appeal procedure it depends on the tax administrator’s discretion whether the taxpayer can exercise the right to take part in the hearing of a witness or not. If not, the taxpayer shall have the right to provide an opinion on the hearing of the witness. 

NETHERLANDS 
Dutch law does not enable tax authorities to hear witnesses. For this reason the right of taxpayers to take part in the hearing of a witness is not established either. Tax authorities can raise questions in writing addressed to third parties. The taxpayer does not have a right to be informed about such questions. 

POLAND
The Polish party did not provide any answer to the question asked, due to the fact that the person addressed is terminating her activities. 

SLOVAKIA 
Pursuant to Section 25(4) of the Tax Code (Act no. 563/2009 Coll.) the taxpayer or his representative has the right to be present at the hearing of a witness and to ask them questions. The tax administrator must notify the taxpayer or his representative in advance of the time and place of the hearing of a witness.
SLOVENIA

Slovenian Tax Procedure Act as lex specialis does not regulate that situation. That is why General Administrative Procedure Act as lex generalis shall be used.

It states in Articles 154 and 155 that hearing of a witness is public. According to that Article taxpayer or his representative may be present at a hearing. However, this in, unfortunately, only a letter on a paper, because tax authority very rarely opens a hearing in tax matters. Instead it rather collects written evidences and written statement of a witness is one of them. Unfortunately taxpayer learns about that statement when he receives the minutes of tax inspection and not before.

RUSSIA
At present there are no similar examples from jurisprudence in Russia.

Tax authorities aren't obliged to invite the witnesses in tax inspection procedures. 

Besides it is forbidden to invite the staff of the organization as witnesses in the process of tax inspections as well as the persons concerned with this organization and fulfilled their professional duties (auditors, lawyers, notaries). 

The tax code limits a circle who can be invited as a witness if he/she has confidential information on a taxpayer.

� Act no. 253/2000 Coll., on international assistance in tax administration (Note: since 21 June 2013 replaced with the Act no. 164/2013 Coll.)  


�  Section 96(5) of the Act no. 280/2009 Coll. – Tax Code 


� Judgement of the Supreme Administrative Court of … , ref. no. 1 Afs 73/2011-, available from www.nssoud.cz 





