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1. Welcome and new members
	Dick Barmentlo opened the meeting welcoming in particular the new delegate Marta González (AEDAF, Spain). 

2. Approval of the minutes of the last meeting
	The minutes of the 16th PAC meeting on 20 March 2013 were approved.

3. National Reports
National Reports were received from 9 countries.
In the Czech Republic, criminal liability for tax advisers for the preparation phase of tax offences has been proposed. In Germany, the legal tax advisers´ fees have been increased. Lobbying regulation affecting professional bodies´ interaction with government has been introduced in Ireland. In Belgium, access to the tax adviser exam for people that have practical experience has been facilitated. In Slovakia, relaxation of the rules on legal forms and shareholding and an extension of the competence to advise in tax matters to persons not member of a tax adviser chamber has been proposed. [More changes at national level are reported under 5.]

4. Chairman´s report
Dick mentioned the request of two practitioners (respectively tax and legal) from the Netherlands, Hans Mooij and Willem Calkoen, to CFE to support their initiative for a permanent arbitration tribunal for international tax disputes. Wim Gohres and Ian Young generally favoured the idea but recommended that more information should be obtained on the background of the request and any possible commercial interests. Friedrich Rödler mentioned a German-Austrian tax treaty which includes an arbitration clause choosing the ECJ as tribunal.
Dick referred to the discussion of the Joint Working Group that took place just before the PAC meeting, reporting the observations of Stella Raventós from the first meeting of the Platform of Tax Good Governance on 10 June 2013 to the PAC members.

5. PAC Conference on 22 November 2013 in Milan: “Change of climate in taxation –are you prepared for extended responsibilities?”
To ensure a good briefing of the participants and the moderator, the PAC members have been asked to answer the following questions in the PAC meeting:
I. Have any forms of enhanced cooperation between taxpayers and/or tax advisers and tax authorities, including disclosure of tax avoidance schemes, been recently introduced in your country?
	
UK: The tax administration is currently conducting a survey at the occasion of the 10th anniversary of the Disclosure of Tax Avoidance Scheme (DOTAS). First results are expected in spring 2014. If an arrangement is sold secretly at an excessive fee, this is considered a hallmark of tax avoidance. A general anti abuse rule (GAAR) has recently entered into force. Business has less appetite than before to engage in aggressive tax planning.

In the Netherlands, there has been an evaluation of the cooperative approach. A report was delivered in 2012. The support of the Ministry has reached a limit. There has been some criticism as to transparency and equal treatment of taxpayers/advisers. Taxpayers who enter voluntarily into disclosure can be de facto obliged to report information outside legal obligations.

In Belgium, there is no tradition of enhanced cooperation. The government´s anti-fraud office is very aggressive. A lot of new legislation has been introduced by the current government. There is now a very wide GAAR, covering all kinds of tax. The government tried to abolish prescription for tax fraud. This caused heavy reactions and has not passed Parliament finally. But spontaneous reporting of serious tax fraud has been introduced. This has changed the practice of tax advisers. The concept of tax fraud has been extended. Another novelty is the “una via” principle: The tax police has to decide whether to pursue criminal or administrative procedures. If there is a criminal sanction, taxpayers can avoid going to court against a certain penalty.

Czech Republic: There is no enhanced cooperation. The administration is waiting for what is happening in other countries. Tax advisers are increasingly asked to screen whether there is criminal activity.

Germany: No changes, there is no enhanced relationship. Risk assessment by tax authorities is taking place and take advisers get more questions than in the past. Tax advisers generally do not know what criteria are taken into account.

Ireland: There is a DOTAS regime but it is unclear whether it has been successful, as there have been very few disclosures. The different treatment of tax advisers and lawyers with regard to legal professional privilege creates problems for tax advisers. Courts are taking a different attitude towards avoidance than before. More cases go to court, instead of discussions with tax authorities. Revenue authorities are prosecuting more people using the GAAR route rather than the disclosure route. There is enhanced cooperation for companies but also a very close informal relationship.

Slovakia: There is a declaration of tax advisers who commit not to support fraud. As of 2014, there will be a rating of taxpayers by tax administrations. One criterion is the attitude of taxpayer towards paying taxes. Rating will play a role when tax authorities decide on inspections. Taxpayers will know their rating but there is no possibility to question the rating and to find out about the reasons for it. In VAT (where there is a lot of fraud), there is a project that VAT returns are prepared by tax administrations and taxpayers will only have to say whether they agree. As of October 2013, taxpayers will have to electronically submit a list of all invoices included in the VAT declaration, in addition to the recapitulative statement.

Austria: In a pilot project, 15 large companies voluntarily signed an agreement to disclose every transaction that could have relevance, that they introduce a tax control system to be certified by the auditor, in order to get a lighter hand in tax audits. This is on a purely administrative basis without legislative changes. Expectations on both sides have proven too high. It is difficult to convince tax authorities that not all arrangements are tax-driven. It has not yet been decided that it should be extended to mid-size companies. There is a concern among advisers that tax authorities will only use the information against companies.

France: In summer 2012, the tax authorities introduced a new form of cooperation to establish closer relationship between companies and administration. Companies are asked to determine their tax base. It is too early to say whether it has been successful but it was doubted whether tax authorities will adjust their traditional thinking and show more flexibility. There is a risk for tax advisers of being passed by.

Switzerland: There is competition between cantons for the best taxpayers, as direct tax is a matter of the cantons. These give incentives to the best taxpayers.

II. In your country, do you see a risk that tax advice given in the past can pose a (civil/ disciplinary/ criminal) liability risk to tax advisers, e.g. if the law or the interpretation of the law changes?

UK: Such risks have increased over the past 4-5 years. There has been a dramatic change in what is seen as avoidance. The proliferation of marketed avoidance schemes has been challenged hard by HMRC. HMRC assumes fraud even if there is substance. Many tax practitioners are under investigation. One tax planner travelled into the UK to give evidence before a tribunal and was arrested afterwards. Planning done in good faith in the early 2000s is considered aggressive with hindsight. HMRC win all of these cases before court. As concerns the advisers´ liability, if tax advisers warn their clients, there is no professional negligence, but it leaves the client dissatisfied and impacts on the client relationship. Where tax avoidance schemes are considered fraud, the professional indemnity insurance may not provide cover. Reference was also made to the Mehjoo case of the UK High Court where an accountancy firm was held liable for not having made a client aware that he had been eligible for an offshore avoidance scheme.
In Belgium, there is a criminal dimension to all violation of tax laws. Sometimes it is assumed that the taxpayer should have known that something was wrong because the benefit was too big. In the past, only the legal perspective was relevant but now moral aspects come into play. Advisers should also talk to their client to change a structure set up in the past (but the client may not be a client any longer).
III. Are you aware of the inclusion of aspects of morality into law, professional ethics or tax firms´ policies, as a result of the recent public discussions on fair taxation and aggressive planning?

UK: CIOT & ICAEW have revised their code on professional conduct in relation to taxation. In the discussions, it had been agreed not to take a moral standpoint; however, that the client must be made fully aware of the consequence of aggressive tax planning. Advisers shouldn´t be obliged to guess what the government´s intention is. The new guidance will be sent to the revenue in late September 2013.
It was mentioned that the OECD “cooperative compliance” report of May 2013 mentions that the „virtue of the law“ is relevant for interpretation.
Belgium: The law contains professional ethics (integrity). Based on this, tax advisers can be prosecuted from a deontological point of view. One possible sanction is prohibition from exercising tax consultancy. The intention of the law is also contained in the GAAR. A ruling on this question cannot be asked for, probably to prevent other taxpayers from using such answer to their advantage. Courts apply the principle that the law should be clear and tax authorities have been defeated based on this. Belgian law generally does not contain recitals explaining the legislator´s motives.
In the Netherlands, the intention of the law is often derived from parliamentary discussions.
Germany: In sub-regulations (Rechtsverordnungen), motives may be mentioned. While in case of conflict, the act of parliament prevails, sub-regulations are binding to the extent that they contain details of the original regulation.
Wim Gohres mentioned that at PWC, there is a global tax code of conduct which has been adopted because of the public debate, but already before, it was clear that the “substance over form” principle must be kept in mind.
It was stated that auditors do have a duty towards the public. This can create a tension in firms offering tax and audit.
IV. Are there any initiatives in your country to sanction tax advisers who advice on tax planning considered to be legal put unacceptable? (example: exclusion of firms that give such advice from public sector work)?
UK: Companies whose arrangements have fallen under the GAAR cannot win public procurement contracts. This has lowered the interest –also of accountants and advisers- in aggressive tax planning.
It was said that CFE should draft a position asking for a clearer definition on what aggressive tax planning is. Others argued that CFE should make its point by arguing for the Model Taxpayer Charter and discuss the role of tax advisers. It was mentioned that the tax policy debate was increasingly linked to development issues.
V. If there was a change from a legal approach to a moral approach on what generally is seen as acceptable in tax planning, in what way would that affect current and/or future engagements of tax advisers? Would it narrow or indeed widen the range of services tax advisers can offer or are willing to offer to clients? 

Netherlands: There is increased emphasis on tax assurance and less on planning.
UK: There is also a growth in tax assurance. Companies will want to know how they appear in the market and reputational aspects.  Also revisiting of past planning will increase in the short term.

6. Taxpayer Charter project: Report on meetings with the Cabinet of Commissioner Šemeta and OECD

The publication of the draft Model Taxpayer Charter in May 2013 was mentioned as well as the first input received. Dick encouraged the members of the PAC to comment on the Charter as well.
Ian Hayes reported on the two meetings CFE had with the European Commission (Maria Elena Scoppio from the cabinet of Commissioner Šemeta) in June 2013 and the OECD (Pascal Saint-Amans, Monica Bhatia and Richard Highfield) in September 2013. Ms Scoppio had made the comment that more emphasis should be put on the behaviour of tax advisers. OECD was very interested in the project, clearly recognising the importance of taxpayer rights, the role of tax advisers and the benefits of a Charter. OECD promised to provide feedback [received 26 February 2014].
Dick gave some insights on the work of the European Commission´s working group on an EU Taxpayer´s Code with officials from 12 member states, following up on their public consultation of February – May 2013. According to the information CFE has, our Model Taxpayer Charter was found to put too much emphasis on taxpayer rights and the “EU Taxpayer´s Code” would be much briefer.
The responsible European Commission unit has met with CFE in January 2013 but since then not been responding to requests.
The Model Charter has been distributed to the members of the European Commission´s working group and of the Platform for Tax Good Governance.

7. Items for report

a) Professional Indemnity Insurance

The European Commission has contacted CFE in May 2013. The Commission seeks to facilitate cross-border professional indemnity insurance (PII) cover but instead of trying to force member states to abolish insurance requirements for professionals practicing cross-border, which it considers politically not opportune, it prefers to put pressure on insurance companies to provide cross-border PII. The Commission has asked CFE to make a statement in their favour. The Commission also opened a public consultation (May-August 2013) which was not very useful as it was only an electronic multiple choice questionnaire leaving no possibility for opinion. CFE arranged a conference call with interested PAC members and drafted an Opinion Statement (PAC 3/2014) which was sent to the Commission in August 2013, not using the format of the questionnaire. In this statement, CFE favoured the solution of framework contracts negotiated between professional bodies and insurance companies at national level, as this would enable the parties to find the solution that best fits the specificities of the respective countries and professions, rather than a one-size-fits-all EU-wide solution.

[The Commission has asked CFE for further information on cross-border PII which the PAC provided in November/December 2013, without any visible Commission action to date.]

b) 4th Anti-Money Laundering Directive proposal

Rudolf Reibel reported on meetings held with MEPs (rapporteur Judith Sargentini from the LIBE Committee and the assistant of Krišjānis Kariņš, rapporteur in the ECON Committee) and European Commission (Martin Frohn and Tobias Mackie from DG Internal Market, Unit F2). He explained that a responsibility struggle between the two aforementioned EP Committees currently prevented progress on the dossier.

[After solution of the responsibility struggle, the presentation of a joint report by MEPs Sargentini/Kariņš and amendment proposals by LIBE/ECON members, a second Opinion Statement was prepared by the PAC AML working group (Gary Ashford, Dick Barmentlo, Heather Brehcist, Wim Gohres, Rudolf Reibel and John Roberts) and sent in mid-January 2014. The joint Committees´ vote took place on 20 February, the EP plenary vote on 11 March 2014.]

c) Professional Qualifications Directive review proposal

Rudolf mentioned the compromise reaches in June 2013 which is likely to be adopted. The main points are the possibility for partial access to a regulated profession (however less wide than the Commission originally proposed), stricter requirements for the Commission for the introduction of European Professional Cards for a profession, tacit authorisation (if such Cards are introduced for a profession), reduction of professional experience required for tax advisers from unregulated member states to benefit from the Directive (currently: 2 years; Commission proposal: no experience required; compromise: 1 year).

[The text was adopted in the sense of this compromise and published in the EU Official Journal on 28 December 2013 as Directive 2013/55/EU.]

d) Czech survey on professional privilege

Radek Neužil reported on the current discussions in the Czech Republic to reduce the scope of legal professional privilege of tax advisers. The Czech regime had been criticised by OECD as giving too much protection. The Czech Chamber had asked PAC members to participate in a survey on this matter to which 8 countries contributed. From the results of this survey, Radek concluded that contrary to OECD´s claim, it is not the international standard that professional secrecy of tax advisers did not apply for cross-border exchange of tax information requests. Indeed this was true in only one of the participating countries. The PAC survey had proven useful for the discussions with the Czech government.

e) CFE/ITI/CIOT/ATT Roundtable in Dublin on 21 June 2013

Rudolf reported on the discussion at the Dublin Roundtable. The topics were:
· BEPS and the impact of US law exacerbating the effects of BEPS,
· An EU GAAR and the problems arising from different legal traditions and concepts of abuse of rights, casting doubts as to the viability of an EU GAAR. Tax transparency was considered a more promising approach. The Mejhoo case (see above) was mentioned as well.
· Tax advisers should be bound only by the law and it is the legislator´s responsibility to change the law to achieve the desired outcome.
· Based on the OECD cooperative compliance report, the relationship between tax advisers and administration was discussed.

7. Any other business
EU Audit Directive and Regulation: 
Rudolf briefly mentioned that a European Parliament´s JURI Committee vote took place in May and “trilogue” negotiations between Commission, Parliament and Council were being held behind closed doors.
[These led to a compromise in December 2013. The text of the compromise was not yet public by 11 March 2014].
